UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT
UNI TED STATES OF AMERI CA
V. : CRIM NO. 3:99CR264( AHN)
LUKE JONES
RULI NG ON DEFENDANT’ S MOTI ON FOR SUBSTI TUTI ON OF

COUNSEL AND FI NDI NG ON CLAI M OF | NEFFECTI VE- ASS| STANCE
OF COUNSEL DUE TO ALLEGED CONFLI CT OF | NTEREST

In this case, the government charged Luke Jones
(“Jones”), a.k.a. “Mega,” with commtting racketeering
of fenses while operating as an “Enterprise” with other
def endants under the Racketeer Influenced and Corrupt
Organi zations Act (“RICO), 18 U S.C. 88 1961-1968. |Included
in these charges were the nurders of Monteneal Law ence and
Ant hony Scott as Violent Crines in Aid of Racketeering
(“VICAR’) in violation of 18 U.S.C. 8§ 1959(a). A guilty
verdict on either VICAR nurder would nmake Jones eligible for
t he death penalty under the Federal Death Penalty Act
(“ FDPA™).

After a three-week trial, the jury returned guilty
verdicts on all counts, except the Scott VICAR nurder and the
related firearns offense. The court subsequently granted
Jones’ s notion for judgnment of acquittal on his conviction for

t he Lawrence VI CAR nmurder, thereby sparing himfromthe death



penalty. (See Ruling Granting Defendant’s Motion for Judgment

of Acquittal dated Novenmber 19, 2003 (“Rule 29 Ruling”).)

Despite this favorabl e outcone, Jones had repeatedly
expressed throughout the trial dissatisfaction with his court-
appoi nted attorneys’ performance and their trial strategy. In
addi ti on, he had noved for the appoi ntnment of new counsel,
contendi ng that he had received ineffective assistance of
counsel due to a conflict of interest between himand his
attorneys. The court denied all such notions and nmade
cont enpor aneous oral findings fromthe bench.

In this ruling, the court supplenents its previous oral
rulings on Jones’s notions to substitute counsel as well as
his claimthat he received ineffective assistance of counsel

due to a conflict of interest between himand his attorneys.

BACKGROUND
In the Fifth and Sixth Superseding Indictnents (the
“I'ndictments”), the governnment charged Jones with violations
of RICO, RICO conspiracy, the VICAR nurders of Law ence and
Scott, VICAR conspiracy to commt nurder, narcotics

trafficking, and firearnms offenses related to the VICAR



murders. On August 22, 2002, the governnent filed an anended
notice of intent to seek a sentence of death ("Anmended

Noti ce”) based on Jones’s role in the VICAR nurders of Scott
and Lawence. The Amended Notice provided that if the jury
returned a guilty verdict on either or both of the VICAR
nmurders, Jones would be eligible for the death penalty.
Conversely, acquittals on both VICAR nmurder counts would

obvi ate the need for a death-penalty sentencing phase.

Two experienced crimnmnal defense attorneys, Robert Casale
and Charl es Tiernan, defended Jones agai nst the charges
brought in these Indictnents. On Novenber 7, 2000, Attorney
Ti ernan appeared as Jones’s retai ned counsel and was |ater
appoi nted by the court under the Crimnal Justice Act to
continue serving as counsel. On May 30, 2001, the court
appoi nted Attorney Casale to serve as co-counsel because of
hi s substantial experience defendi ng death-penalty

prosecuti ons.

FACTS
Based on the record and its own contenporaneous
observations during jury selection and trial, the court nmkes

the follow ng findings of fact:



On July 28, 2003, Jones, his attorneys, and the
gover nment appeared before the court to consider several
nmotions filed by Jones’s attorneys. At that hearing, the

court set October 7, 2003, as the first day of jury selection.

I n August 2003, the Clerk mailed a summons and a
fourt een- page questionnaire to 500 potential jurors, wth
instructions to conplete and return the questionnaires
promptly. On Septenber 4, 2003, the court and counsel net to
di scuss the responses to the questionnaires. Based on this
review, the court determ ned that additional jurors were
needed to ensure an inpartial jury and ordered the Clerk to
send a summons and questionnaire to an additional 300
potential jurors. On Septenmber 30, 2003, the court and
counsel net again to discuss the results fromthis second set
of questionnaires.

On or about October 3, 2003 (Friday), the court received
a letter fromJones dated Septenber 25, 2003, in which he
indicated for the first tinme that he was dissatisfied with his
counsel. (See Letter from Luke Jones dated Septenber 25,
2003, at Exhibit A) More specifically, he stated that an
“irreconcilable conflict of interest” existed between him and

his attorneys. (Exhibit A at 1.) Consequently, before jury



sel ecti on began on October 7, 2003 (Tuesday), the court asked
Jones in open court to explain why he was dissatisfied with
Attorneys Casal e and Tiernan. Jones stated, anmong other
t hi ngs, that he and his attorneys disagreed about trial
strategy, and that they had not made adequate visits to see
hi m where he was incarcerated to discuss the case.
Accordi ngly, Jones claimed that Attorneys Casal e and Ti ernan
were rendering himineffective assistance of counsel, and
nmoved for a continuance and the appoi ntnent of new counsel.
The court denied these notions fromthe bench.

Trial commenced on October 10, 2003. As the trial
progressed, the court observed that Attorneys Casal e and
Ti ernan had adopted a trial strategy designed to shield Jones
fromthe death penalty by seeking acquittals on the two VI CAR
murders. In pursuing this strategy, Jones’s counsel made the
cal cul ated decision — in the face of the governnent’s
overwhel m ng evidence showi ng that he led a narcotics-
trafficking organization in the P.T. Barnum housi ng project
(“P.T. Barnuni) — to concede Jones’s role in the drug gang.
| nstead, Jones’s attorneys focused their attention on the
governnment’ s evidence regarding his role in the alleged VI CAR
murders. For exanple, Attorneys Casale and Ti ernan exposed

i nconsistencies in the testinony of the governnent’s two



eyewi tnesses to the Scott VICAR nmurder, Ricky Irby and Markey
Thergood. W <th respect to the Lawmence VICAR nurder, Jones’s
counsel elicited key adm ssions fromthe governnent’s

Wi t nesses revealing that although Jones may have fatally shot
Lawrence, his nmotive for doing so was not to “maintain or
increase” his position in the drug enterprise as required by
18 U.S.C. § 1959(a) and controlling Second Circuit case |aw.

On October 30, 2003, the jury returned guilty verdicts on
all counts except the Scott VICAR nurder and the rel ated
firearnms offense. On Novenber 3, 2003, after hearing
ext ensi ve argunent from counsel, the court granted Jones’s
notion for acquittal with respect to the verdicts on the
Lawr ence VI CAR nmurder and the related firearnms offense.
Consequently, because Jones was acquitted of the two VI CAR
mur ders, he was no |onger death-eligible and subject to the
sentenci ng phase of the FDPA. In short, Jones’s counsel had
succeeded in shielding himfromthe death penalty.

During the course of the trial, Jones regularly stated on
the record his objections to his defense counsel’s trial
strategy, his dissatisfaction with their performance, and his
view that he was being rendered ineffective assistance of
counsel . For exanple, Jones protested that Attorneys Casal e

and Tiernan, against his explicit instructions, had failed to



call individuals to testify that Jones had identified as
defense witnesses. (Trial Transcript (“Tr.”) at 2434-35.)
Jones also clainmed that his attorneys had prevented him from
testifying on his own behalf. (Tr. at 2966.)

I n addition, Jones was not shy about expressing his
di spl easure with his counsel, even in the presence of the
jury. On the first day of trial, Jones angrily interrupted
Attorney Casal e’s opening statenment, which led to this
colloquy in front of the jury:

MR. CASALE [delivering opening statenent to the

jury]l]: . . . 1 think in your belly you' re going to
say to yourself, “he’s responsible for [nurdering
Lawrence],” but in your m nd, your analytical mnd,

you're going to say, “But it’s not a VICAR hom ci de,
it’s not a charge” -

MR. JONES: Your Honor, this is — this got to
stop right here.

THE COURT: M. Jones -—

MR. JONES: Your Honor, | done told [Attorney
Casale], | done told [nmy attorneys] |I’m not ‘fessing
to these nurders. He's talking to the jury like I
commtted these nmurders, you understand? | don’t
care if a mllion people conme in here and say | kil
t hese people, I'"'mnot ‘fessing to that. | told you
attorneys time and time again, and this is what |
was stressing to you.

This is bullshit right here. [Attorney Casal e]
just convicted nme, he just tell these people I kil
the people. | don't get a fair trial. | told you,
| stressed to you, we’'re not going to argue that. |
stressed to you we're not going to argue that.

7



(Tr. at 44.)

The court immedi ately excused the jury. After the jury
|l eft the courtroom Jones continued to berate Attorney Casal e
in open court:

MR. JONES:. You’' ve given these w tnesses
credibility to smash ne out.

MR. CASALE: You're wrong.

MR. JONES: I'’mnot wrong. . . . [Y]ou didn’t
tell me you are going to say that in an open
argument [sic]. You asked nme a coupl e questions

about a few witnesses, that’'s what you asked ne.

You never told me, and | stressed to both of you all

that I would not have you going in this courtroom

and argue that | killed these people.

MR. CASALE: | didn't say that.
(Tr. at 45.) \hen court resuned after Jones’s outburst, he
directed his counsel to nove for a mstrial. The court denied
the notion. (Tr. 46-47.)

On the fourth day of trial (October 16, 2003), Jones
appeared in the norning dressed in prison garb, and asked that
the trial proceed without his presence because his | awers
were ineffective. (Tr. at 989.) The court denied Jones’s
request and ordered that he remain present in the courtroom
for the entire trial; Jones agreed to change into his dress
cl othes and remai ned without further incident. (Tr. at 991.)

Despite his frequent clainms of dissatisfaction with

Attorneys Casal e and Tiernan, the court observed Jones
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conmuni cating regularly with themin whispered conversations
at the defense table fromthe first day of jury selection to
the last day of trial. 1In fact, after the October 16th
incident in which Jones asked that the trial proceed with him
in absentia, the court began keeping a | og at the bench that
menorialized each in-court comunicati on between Jones and his
counsel for the renmainder of the trial. This |og noted the
starting tinme of Jones’s conversation with his attorneys, the
ending time of the comrunication, the parties to the

comuni cation (i.e., Jones and Attorney Casal e and/or Attorney
Ti ernan), and the nane of the witness testifying at the tine
the comruni cation was initiated. This log is attached to this

ruling as Exhibit B.

DI SCUSSI ON

At the beginning of jury selection and during trial,
Jones made oral notions for the appointment of substitute
counsel to replace Attorneys Casale and Tiernan. The court
deni ed these motions fromthe bench and further sets forth its

reasoni ng bel ow



Mbtion to Substitute Counsel

A St andard

The Second Circuit enploys a four-factor test in
determ ni ng whether a notion to substitute counsel is
warranted: (1) whether the defendant nade a tinmely notion
requesti ng new counsel; (2) whether the trial court adequately
inquired into the matter; (3) whether the conflict between the
def endant and his attorney was so great that it resulted in a
"total lack of communication preventing an adequate defense";
and (4) “whether the defendant substantially and unjustifiably
contributed to the breakdown in comunicati on [between hinself

and his attorneys].” See United States v. John Doe #1, 272

F.3d 116, 122-23 (2d Cir. 2001), 537 U. S. 851 (2002). In
eval uati ng whether the fourth factor has been nmet, the court

shoul d consi der whet her “a defendant's own conduct

contribut[ed] to the communication breakdown.” |d. at 123
(enmphasi s added) .

B. Anal ysi s

The court finds that Jones cannot satisfy any of the four

factors outlined in John Doe #1. First, Jones failed to make

a timely notion requesting new counsel. Attorneys Tiernan and
Casal e began representing Jones on Novenber 7, 2000, and My

30, 2001, respectively. On August 22, 2002, the governnent
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filed its Amended Notice seeking the death penalty. On July
28, 2003, the court set October 7, 2003 (Tuesday), as the
first day of jury selection.

The court, however, first heard of Jones’s
di ssatisfaction with his |awers on the Friday (Cctober 3,
2003) before jury selection was scheduled to begin on the
foll owi ng Tuesday. Sinply put, Jones’s notion for new counsel
was extrenmely untinely: It was effectively filed nore than two
years after Attorneys Tiernan and Casal e had begun
representing Jones, nore than one year after the governnent
filed its Anmended Notice, and nore than two nonths after the
court set the schedule for jury selection and trial. In fact,
by the time the court received Jones’s letter, the court and
counsel had already prepared for jury selection by review ng
conpl eted questionnaires froman original pool of 800
potential jurors.

Second, even though Jones’s notion for new counsel was
untinely, the court made a detailed inquiry of himon the
record about why he had becone dissatisfied with his
attorneys. During this colloquy, which took place before jury
sel ection, Jones indicated that he was dissatisfied wth,
anong ot her things, the level and quality of his attorneys’

conmuni cation with himas well as the frequency of their
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visits to his place of incarceration in Pennsylvania and | ater
on in Rhode Island. 1In response, the court infornmed Jones
that Attorneys Casale and Tiernan were extremely conpetent
crimnal defense | awers, and that trial preparation required
themto conplete many time-consum ng tasks, including court
appearances and the review of juror questionnaires, which
l[imted how often they could visit himto discuss the case.
Based on this inquiry, the court finds that their attorney-
client relationship did not constitute a “total |ack of

conmmuni cation preventing an adequate defense.” John Doe #1,

272 F.3d at 122.
I n addition, Jones’s frequent conmunications with his
| awyers during jury selection and trial, which are
menorialized in Exhibit B, further undercut his contention
t hat there was poor comruni cati on between himand his | awers.
The court’s log indicates that on certain days of trial, such
as October 21 and 23, 2003, Jones comunicated with his
| awyers on nore than thirty occasions. (See Exhibit B.)
Finally, even if the court were to indul ge Jones’s
unsupported claimthat a total breakdown in comrunication
exi sted between him and his counsel, the court finds that
Jones’ s conduct was the primary reason for this breakdown.

From the court’s perspective, Jones’s self-serving efforts to
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create a factual record that m ght support a future claimfor
ineffective assistance of counsel needl essly antagoni zed
Attorneys Casale and Tiernan, and interfered with their
diligent efforts to defend his interests. As the court
remarked on the first day of trial, Jones had no reasonabl e
justification for his angry outburst during Attorney Casale’s
opening statenent. (Tr. at 45-46.) Simlarly, Jones’s
contrived request that the trial proceed w thout his presence
furthered no legitimate objective and only strained his
relationship with his attorneys. (Tr. at 989-91.)

In sum the court finds that Jones has failed to satisfy

any of the four factors outlined in John Doe #1. Accordingly,

the court denies his untinely notion to substitute counsel.

1. Claimof Ineffective Assistance of Counsel Based on
Al | eged Conflict of Interest

Jones al so repeatedly contended during trial that he was
receiving ineffective assistance of counsel because there was
a conflict of interest between him and Attorneys Casal e and

Ti er nan. This claimis also without nmerit.
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A. St andar d
The right to counsel under the Sixth Amendnment “incl udes

aright to conflict-free representation.” Armenti v. United

States, 234 F.3d 820, 823 (2d Cir. 2000). The Second Circuit
recogni zes three types of conflicts of interest when

eval uating Sixth Amendnment cl ai ns based on an all egation of

i neffective assistance of counsel: (1) a per se conflict
requiring automatic reversal w thout a show ng of prejudice;
(2) an actual conflict of interest that carries a presunption
of prejudice; and (3) a potential conflict of interest that
requires a finding of both deficient performance by counsel
and prejudice pursuant to the standard established in

Strickland v. Washington, 466 U.S. 668, 688, 104 S. Ct. 2052,

80 L. Ed. 2d 674 (1984). See Armenti, 234 F.3d at 823-24.

Based on this record, the court can find no facts that
woul d support a finding of a per se or an actual conflict of
interest. The Second Circuit has found per se conflicts in
two limted circunstances: (1) where trial counsel is not
aut horized to practice law, or (2) where counsel is inplicated
in the crime for which the defendant is on trial. See
Arm enti, 234 F.3d at 823. Plainly, neither circunmstance is

present here.
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Next, an actual conflict occurs "when, during the course
of the representation, the attorney's and defendant's
interests diverge with respect to a material factual or |egal
issue or to a course of action." Armenti, 234 F.3d at 824
(citations and internal quotation marks omtted). This claim
al so fails because a defendant such as Jones cannot establish
an actual conflict of interest sinply by expressing
di ssatisfaction with his attorney's performance or strategy.

See John Doe #1, 272 F.3d at 126; see also United States v.

Moree, 220 F.3d 65, 71 (2d Cir. 2000) (internal quotation
onmi tted).

Finally, despite Jones’'s best efforts to show otherw se,
the court finds that there was no potential conflict of
interest between himand his attorneys that rendered their
representation of himineffective under the Sixth Amendnent.
To support this type of potential conflict of interest, Jones

must establish under the Strickland standard that his

attorneys’ conduct fell below an objective standard of
reasonabl eness and that but for their deficient performance,
the result of the trial would have been different.

Strickland, 466 U. S. at 688.

As the court recognized on the record during trial,

however, Attorneys Casal e and Tiernan are experienced,
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conpetent attorneys who provided an excell ent defense for
Jones, particularly under difficult circunstances caused by
hi s obstreperous conduct. The court further finds that their
success in securing acquittals on the two death-eligible VICAR
murder counts — thereby sparing himfromthe death penalty -
fatally underm nes any possible claimof prejudice.! As a
result, the court finds that based on the trial record, Jones

cannot satisfy either prong of the Strickland standard, thus

precludi ng any finding that a potential conflict of interest
exi sted between himand his attorneys.
SO ORDERED t hi s day of January, 2004, at

Bri dgeport, Connecticut.

Al an H. Nevas
United States District Judge

1 The court is unaware of any authority in which capital
def ense counsel have been found to be ineffective after
obtaining acquittals on all death-eligible charges brought in
a deat h-penalty prosecution. To the extent Jones believes
that his | awers were ineffective because they did not obtain
acquittals on the non-VI CAR-nmurder charges contained in the
| ndi ct ments, such a contention would be nmeritless and would
i gnore the governnent’s overwhel m ng evidence corroborating
his role as the | eader of the drug enterprise in P.T. Barnum
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